REDISTRICTING "HOT SPOTS 


October 1821, 2011 


Texas 

Texas is an early primary state and in order to conduct this election, it is necessary for 
congressional and legislative districts to be in place in November. For obvious reasons, it is 
unlikely that Governor Perry is not going to be willing to call the Legislature back into session to 
shift the primaries to a later day. 

The Texas remap is still awaiting a Section 5 preclearance decision from a three-judge panel in 
the DC District Court and all that has been scheduled so far is a hearing on motions by the Texas 
Attorney General for summary judgment on November 2nd. A summary judgment in favor of 
congressional and state house plans is highly unlikely, as DOJ and the minority interveners have 
presented plausible objections to these maps which were both drawn by the State House 
Representatives map drawers (DOJ has indicated that it does not have objections to the state 
senate Senate or state Board of Education remap s, which were drawn by the state Senate map 
drawers .! It is likely that summary judgment will be granted on the state Senate and state Board 

of Education maps . No trial date has yet been set, but a decision any time in November is 
unlikely if the issue is set for trial it is unlikely that a preclearance decision could be reached 
prior to the beginning of the 2012 election cycle in Texas. This is why it was always imperative 

that any redistricting plan enacted in Texas be capable of receiving summary judgment from the 

District Court for the District of Columbia because without an early preclearance decision it was 

highly unlikely that any whole or partial redistricting plan would be available for the 2012 

election cycle in Texas. 

Meanwhile, several minority plaintiffs filed a VRA Section 2 racial and language 
discrim ination/ deadlock case last summer challenging all three maps before a second three-judge 
federal panel in San Antonio. The racial and language discrimination t rial has already been 
concluded and most observers indicate that it did not go well for the State. The State's own 
expert w itness , who is a Democrat and has testified for dozens of Democrat controlled entities in 
the past, "trashed" the state's maps on the stand. In any event, t in light of the District Court for 
the District of Columbia’s trial schedule the he San Antonio court has ordered all parties to 
present briefs and recommended plans this month and is holding a hearing on the 
recommendations and standards embodied in an interim plan the same week as a summary 

judgment hearing before the District Court for the District of Columbia , and is preparing to act if 
the DCDC action is not completed in time for the 2012 election cycle to commence . 

It is likely that the San Antonio court will impose interim maps for the congressional and state 
house districts for the 2012 elections. The principal question before the San Antonio court is 
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whether it will grant "legislative deference" to the redistricting map passed by the Texas 

legislature or whether it will grant deference to the last legally enforceable map which would be 

the 2003 congressional map and the 2001 Legislative Reapportionment Board map as modified 

by the US District Court. The Texas Attorney General is asserting that as long as the District 

Court for the District of Columbia has rendered no opinion on the preclearance issue the 2011 

map passed by the legislature is entitled to "legislatiye deference." The Texas Attorney General 

made this exact same argument when opposing MALDEF’s motion for TRO and injunction 

when MALDEF requested the automatic ini unction against implementation of an un-precleared 

"change in ypting." The San Antonio court, probably correctly, rejected the Texas Attorney 

General's argument and granted the TRO and injunction. 

The Texas Attorney General has an additional argument which he could make at this point that 

was not ayailable at the time of the TRO. He can now argue that the Department of Justice's 

answer in the District Court for the District of Columbia litigation is the equiyalent of a 

preclearance objection letter and legislatiye deference should be granted for all parts of the plan 

other than those objected to by the DOJ. Howeyer the Texas Attorney General appears to 

eschewed this argument in fayor of an argument that attempts to get the court to impose the 

entire 2011 map as the court’s interim map. It is not clear that the court is obligated to use any 
portion of the enacted plans as the basic structure in the drafting of its interim plans — although 

the Texas Attorney General is taking that position. Let it suffice to say that all attorneys do not 

agree on this premise. 

If the court deyelops it own map "de noyo", using the present maps as a baseline, the three or 
four seat gain the Texas GOP stakeholders were expecting could eyaporate— and the Expected 
gains in GOP would almost certainly lose seats in the state house could also remain unrealized . 
This is a serious situation for the GOP and has the potential to be our most significant 
redistricting setback of this cycle. 

Litigation funding is not an issue at this point - although it would haye been wise to haye funded 
independent GOP interyeners. That train, howeyer, has already left the station. It is 
questionable at this point whether anything can be salyaged for the 2012 cycle, howeyer if eyents 

deyelop as it appears they may, then extensiye efforts will be required in Texas in 2012 or 2013 

in an attempt to recoyer the situation for 2014 which may be entirely possible if parochial 

political considerations can be put aside for the greater good of the party. 
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The Citizen Redistrieting Commission has finalized all of that state's redistricting plans, without 
any unexpected outcomes. The number of safe GOP and Democratic seats is smaller (more so 
for the GOP than the Democrats) and the maps now have a small number of actual competitive 
districts. Some GOP stakeholders were expecting better results; but given the Democrats 
stronger voting strength, the outcome was predicted by experienced line drafters. 

Although efforts by some GOP stakeholders, both in court and by referendum, are underway, 
these are unlikely to be successful and the o dds are high that the 2012 elections will be held 
using the commission's enacted districts. It will take significant funding for the GOP to 
successfully challenge the commission’s maps, and it is unlikely that this money will be 
forthcoming. 

Nevada 

The two parties are locked in a deadlock over both congressional and legislative redistrieting. A 
panel of court masters has been appointed by a state district court j udge and is in the process of 
holding hearings and working on proposed solutions. .4 lieanng hclo nr-the^kid gc i?; fichcdLilcd 
lor NhvchiIx'i I4ili lo iliscusxtnk'na. Plaus-'-hould-hc-fonipk'k'd irniud No\cnihor- Nevada 
GOP stakeholders are seriously hampered by a lack of funding for litigation. 

On October 15*, the court masters released plans for both the congressional and legislative 
districts. GOP analysts are rating the congressional map as one strong GOP district, one strong 
Democrat district and 2 competitive districts. Both current GOP incumbents have better 
percentages than in their previous districts. 

Comments Breifs on the Masters’ plans and suggested plans are due before the Judge on October 
24* with a hearing scheduled for October 27*. We are attemting to get the court to modify the 
masters report and not divide the Hispanic community in Clarke County. A final h earing in-on 
several interlocutory motions in front of the State Supreme Court is scheduled for November 
14*. No matter the result of the interlocutory motions any decision of the State Court will likely 

be appealed to the Nevada Supreme Court. There is also concurrent federal litigation which 

would draw the maps if the state courts are unable to produce a map in a timely fashion or 

challenge the state court map if the Hispanic community is divided. Currently the funding for 

this litigation has largely expired and whether the rest of the litigation which will take the 

remaider of this year and much of the next can be continued. 

The ability to have a competitive gain control of the GOP state senate, better numbers in the 
Assembly including sustaining vetos . and one and a half GOP congressional seat are at stake. 
This case is chronically underfunded on the GOP side. 

Colorado 
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Colorado Legislative Redistiictiiig Commission has presented its plans for the House and Senate 
wdiich are up for review by the state coiut this montli. The GOP is under pressure to prevent top 
Democrat national attorneys and legal experts from convincing the court to make modifications 
unfavorable to the GOP. Briefs by both sides are due into the Supreme Court on November 9* 
and the plans are expected to be finalized on December 14*. Litigation frmding is a serious 
problem for the GOP, which is going up against a well-fimded Democrat effort. 

Tlie congressional remap has deadlocked and is in trial before a state court in Denver. Hie trial 
began on October 11* and is expected to conclude during the week of October 16*. Hie 
Republicans are attempting to get tlie court to adopt a least changes approach. Hie Democrats 
are pushing a map which will radically rearrange the state's districts in their favor. This map lias 
been supported by extensive expert testimony to assert that it will result in more competitive and 

has “fairer" election results. The Democrats are using “normalized" election statistics to support 

their assertions. We liave been limited in the niunber of experts we can call because of our 

fimdine. If the Democrats succeed it is unlikely that we would engage in any fiuther Utigation. 

If we succeed the Democrats will probably appeal to the Colorado Supreme Court. There is no 

pai'allel federal Utigation in Colorado even tlioueh an appeal would make it more likely that tlie 

federal court might draw tlie lines since an acceptable state comt map uiiglit not be tmielv. We 

had to end veiv promising litigation in Colorado in the middle of the past decade because we ran 

out of iiionev. Once again, tlie GOP is being hampered by lack of litigation frmding. One to 
tliree Congressional districts could be at stake as well as oiu' ability control the legislauire. 

\Hnnesota 

Minnesota is engaged in deadlock litigation on both its congressional and legislative maps. Our 
newly-won legislative majorities aie at stake and the Democrats have sent in their "A Team" 
supported by the Democratic National Redistricting Trust. They will attempt to weaken several 
of our congressional districts and to convince the 5-judge panel, now in chai'ge of the process to 
develop a map more to their advantage. GOP frmding is a serious issue and has already 
hampered bringing in experienced national redistricting attorneys and experts. A hearing on 
criteria is set for October 26th. with final suggested plans due in on November 18* ' Hie 
Democrats are again on track to use “nonnalized" election statistics to assert tliat their plans are 

both more competitive and fair. Hiev will attempt to liide tliis beliind new comimmitv of interest 

criteria wliich they are ettempting to get the court to adopt. Refiitation of tliese assertions will 

require expert witnesses, ciurentlv we will probably be limited by frmding to only one. At tliis Formatted: Font: Bold 

time our strategy is to rely on strict adlierence to the criteria ultimately adopted by the court. 

Hiis has the advantage of hopefiillv making tlie draws relatively fomiulaic thereby reducing the 

need to analyze or rely on amorphous issues of conmiunitv of mterest and political fairness. 

Responses and comments on the suggested plans are due on December 9*. The final court 
hearing is scheduled for January 4,2012. This is a special court appointed by tlie Miiinisota 
Supreme Coiut. Hiis is a bioaitisaii panel of judges which will, if liistorv is a guide, produce a 

consensus map. -If tliis is the case, lit is highly milikelv that the Mimiisota Supreme Comt or a 
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federal court will disturb the result. However the Democrats did file parallel federal lititgation 

which is deferring to the state litigation. 

Ohio 

The GOP has enacted highly favorable maps for both legislative and congressional districts but 
the Democrats filed a referendum which, if as seems likely tKiualifies, will take stay 
implementation of the congressional map out of play for the upcoming 2012 election cycle 
because until the referendum- w - j + k -i ppear on the Ncn ember. 2012 ballot is decided in the 
November, 2012 election . The map cannot be used unless it has been upheld by the \ oters. This 
has the real potential to move redistricting into the courts with less favorable results for the GOP. 
As many as 4 congressional seats are at stake for the GOP. Although the legislative maps 
certainly can be challenged in court , as they have each of the past two redistricting cycles , they 
are not subject to referendum. 

The Ohio litigation effort, however, is adequately funded ; with taxpayer funds, and capable 
attorneys and witnesses are in place to combat the Democrats’ litigation efforts. The legislature 
added the congressional plan to an appropriation to the stati+te-eiiaeting the eoHgressionul-pkuv in 
an attempt to block the possibility of a referendum, but the Democrats successfully challenged 
that tactic before the Ohio Supreme Court. 

If the legislature is unable to pass the redistricting bill by a super majority, which may be 

possible, then the Ohio courts may impose a map. State court litigation to secure jurisdiction in 

this scenario has already been filed. We would attempt to get Ohio to follow the California 

precedent of the 1980’s cycle and impose the reffered map as an interim court map for one 

election only. If this does not succeed then either an Ohio state court drawn map or federal three 

judge panel map will be used for the 2012 Congressional elections. 


Arizona 

The Democrats were successful in subverting the Citizen Commission which is redistricting both 
the congressional and legislative districts. The Chairman tie-breaker, Colleen Mathis, was 
somewhat less than forthcoming about her ties to the Democrats and she posed as a "post 
partisan" independent. So far, GOP legal efforts to unseat her have been unsuccessful. The 
result could be maps much more favorable to the Democrats, giving them the edge at both 
Arizona's new congressional seat and seriously weakening another. This map could actually 
allow Democrats to win a majority of the congressional seats in Arizona with a minority of the 

popular vote. It could also weaken our hold on the legislature. We spent few resources in 
presenting testimony to the Commission, expert or otherwise, inorder to convince the 

Commission that a map concept different from the one proposed was more legally compliant 

with the criteria and political fairness. 
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The maps proposed by the Commission are more favorable to the Demoerats, with the 
eongressional map containing 4 strong GOP seats, 3 strong Democrat seats and two “toss-up” 
seats - somewhat more favorable to the Democrats. It is expected that the Commission will 
approve its maps on November 4*. 

Although the Arizona AG is a Republican, litigation funding for interveners' would give us a 
better chance of mitigating the damage. : 

selected. 

New Jersey enacts congressional and legislative plans by using two commissions. The only real 
difference between the two commissions is how the tie-breaker is selected. The legislative 
commission already enacted its plan and, once again, the tie-breaker selected the Democrats 
plan. The congressional commission is not due to enact its map until mid-January. The GOP 
stakeholders are hopeful that the tie-breaker, a former GOP AG, will take a more balanced 
approach. New Jersey is losing a seat, so the remap is more difficult. Expect either a two or four 
districts to be combined into “toss up” districts. While litigation did occur over the legislative 

lines last cycle litigation is unlikely to be successful unless the Commission seriously alters the 

demographics of the districts in the Newark area. 

Litigation is not presently expected. 

The GOP has filed lawsuits against the Democrats' legislative and congressional maps based on 
Section 2 of the the 14th amendment and the Voting Rights Act. At issue, is the possible 
creation of more Latino districts and increased African-American percentages in the three 
African-American seats in Cook County . There is only an outside chance that this will be 
successful in the case of the congressional map. Since a large number of Latino adult residents 
are non-citizens, it is unclear that two compact, majority Latino congressional districts can be 
constructed in the Chicago area. Even if it is, the Democrats might be able to limit the damage 
u->-e \ -H ^ - H -n g Dcnuicrai d i sir i cis and will be able to enact the remedy - as they fully control the 
process. 

Litigation funding will be an issue for the GOP, but Democrats will be well-funded. 

Maryland 

The Governor has proposed a grotesque congressional map which has the stated purposed of 
unseating GOP Rep. Roscoe Bartlett by stretching his district from the far-western border of the 
state to within 4 miles of the DC border in Montgomery County. The districts are so misshapen 
that the Washington Post has a contest to name several of their districts. The GOP is considering 
a lawsuit together with NAACP supported African-American plaintiffs asserting that the number 
of African-American majority congressional districts can be increased from 2 to 3 or at the least 
the African-American communities in Baltimore. Montgomery and Prince George's counties 
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should not have been arbitrarily and capriciously divided . This could result in more favorable 
GOP districts in the remainder of the state. Although 3 majority African-American districts can 
be created, it is unclear whether or not, under VRA Section 2, a court would force Maryland to 
create the third district. A similar claim against the Maryland legislative map has a much greater 
likelihood of success. 

So far, it is unclear how this litigation will be funded however Congressman Bartlett is 
suggesting that he may provide some funding for this litigation . The NRCC may also help fund 

this effort. 

Virginia 

Virginia's General Assembly enacted plans for both chambers which have been precleared by the 
DOJ. The General Assembly was not able to enact a congressional map. If the GOP is able to 
regain a majority in the State Senate, the GOP could enact a congressional map of its choice, but 
the plan would still require VRA preclearance. (There is also the possibility of redrawing the 
Senate map in order to lock in the GOP majority.) At issue will be the seat of GOP Rep. Randy 
Forbes. The GOP delegation proposed a map which decreased Forbes' African-American 
percentage in what Democrats would like to characterize as a minority opportunity district. The 
Senate Democrats proposed a Forbes district which would be majority African-American, but 
decreases Democrat African-American Rep. Robert Scott's district from majority minority status 
to a strong opportunity district status. Civil rights groups have presented a plan with two 
African-American majority districts. 

All this indicates that the Obama Justice Department or the District Court for the District of 
Columbia may refuse preclearance of the GOP delegation map . This would mean in an attempt 
to force Virginia's congressional remap would be drawn by a court. Two main court drawn 
scenarios would then exist. One would be that a iate- three judge federal districrt court would 
draw the map . Two would be that a Virginia District Court selected by Democrat plaintiffs 

would draw the map and then submit rapidly to the DOJ and receive preclearance of a radically 

Democrat map. Notice this strategy does not work for us because DOJ would withhold 

preclearance of a GOP state court map. Virginia needs to follow blocker suit as in Ohio. The 

legislative caucus filed such a suit to protect itself last year. The legislative caucus offered to 

leave the suit in place but wanted the congressional delegation to pay for a portion of the 

litigation costs. Since the delegation was unwilling to pay any of the costs of maintaining the 

blocker suit the legislative caucus allowed the case to be dismissed. This could cost the GOP 
several districts. Virginia's litigation can be funded in state. 

Other Plans at DOJ for Preclearance 

Louisiana and Virginia legislative have all been precleared and both followed our recommended 

strategy of simultaneous submission to the DOJ and the District Court for the District of 

Columbia. North Carolina, South Carolina and Georgia all have legislative and congressional 
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maps in the VRA. preclearance stage. Alabama has only enacted its congressional map. which is 
submitted for preclearance. So far only South Carolina's state house map has so far b een 
auproved. North Carolina and South Carolina House of Representatives and Congress liave all 
:■ ' ed die strategy of simultaneous submission 

There are potential problems with each of these plans though some are more problematic tlian 
others. So far the Department of Justice has been mmilline to interpose an objection bas j i .i ' n 

the argument that Republican map drawers are removin 2 minority voters from white Anglo 

Democrat districts in order to build majority minority districts. Both Virginia and Louisiana 

offered the Department of Justice an oppommitv to make tliis objection however both had 

asserted the oroportionahty or near nroDortionahty in tlie drawina of tlie majority minority 

districts. The South Carolina state house map was drawTi using similar theories. So far it 

appears that this strategy will work even with a highly partisan DOJ. This theory will receive 

flirtlier tests from die North Carolina submissions. Tlie South Carolina and Alabama 
congressional will raise the issue of whether DOJ beheves tliat he can force a jurisdiction to draw 

the "step" seat, tliat is the seat tliat if it remains undrawTi would lead the plan below 

proDortionahtv and if drami would make tli, i l.in ,ib c i r i ' lU- ii.ili! in.I create the 

possibility of a UJO or Shaw violation.-AU these states should be able to fimd the process with ^ -.- fF^maUed: Font: italic 
taxi .iver dollars and should be able to ^iiiiilai h ui i - j i litigation in defense of their respective Formatted: Font: italic 

maps. 

Florida 

In last-year’s election Florida Voters approved new criteria governing both legislative and 
congressional redistricting. As is often the case in such proposals, die criteria are quite vague. 

This is particularly tme concerning the balance between the creation and maintenance of 
minority districts versus the other state criteria. Some cynics might contend that the Democrats, 
whose interest groi^rs sponsored these initiatives, intentionally "muddied the waters" to 
strengthen the Democrats' chances of sliifting tlie redistiicting process away fi'om the GOP- 
controlled legislature and governor's office and into a more favorable court emiromnent. 

GOP stakeholders are stniggling with how to balance incumbent interests - which is necessary to 
enact a plan against initiative language stating that "districts or districting plans may not be 
drawn to favor or disfavor an incumbent or poUtical party". Also minority interest must be 
balanced against the directive stating that "where feasible must make use of existing city, coimty 
and geographical boimdaries". Other questions without firm answers are: Does the initiatives' 
mandate that "Districts sliall not be drawn to deny racial or language minorities the equal 
opportunity to participate in the poUtical process and elect representatives of their choice" 
require or aUow the Legislature to create or maintain districts that are less than compact and 
wdiich ignore city and coimty boimdaries? Is the Florida Constitution’s minority representation 
standard more aggressive than the federal Voting Riglits Act Section 2 requirements? Due to the 
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provisions regarding political motivations for the plans the development of individual voters as 

interveners and plaintiffs may be crucial to success in this critical state. 

In any event, Florida's redistricting promises to be the premier battleground next year. Everyone 
should expect extensive and expensive litigation. Florida should be able to fund most of its 
litigation costs in state. 


New Mexico 

The Republican governor has vetoed the highly partisan legislative and congressional maps 

passed through the Democrat controlled legislature— deadlocking the redistricting process. All 

of the state cases have been consolidated under a single state District Court judge in Santa Fe. 

Briefs were filed this past week regarding whether the court should appoint a special master or 

Masters and how such appointment should take place. Whether the court uses a special master 

or not large amounts of expert testimony will be necessary to adequately make our case. As in 

Nevada. Arizona. Colorado, into a lesser degree Minnesota all of the states require experts who 

can explain why the Democrats experts use of normalized data unfairly skews the results in favor 

of Democrats, we will need expert testimony on the appropriate levels of minority population in 

order to create a perfonning district, the polarization rates amongst the minorities in the majority 

demographic components. We will need experts to assess competitiveness and partisan fairness 

we will also need data assistance to compile prepare and analyze the data used in cited by the 

experts and attorneys. Much of this work for New Mexico as well as other states is incomplete 

however how much can be done at this late date is debatable. New Mexico is early enough in its 

redistricting litigation that immediate funds could have a substantial benefit. 


Mississippi 

When the new legislature and governor come into office next year they will immediately have to 

address redistricting for both Congress and the Legislature. This state was the scene of 

substantial litigation in the last redistricting cycle that went all the way to both the state and the 

US Supreme Courts and since it is highly likely that legislature will be unable to pass 

redistricting maps intense and difficult litigation can be anticipated. This appears to lack 

sufficient funding to support the litigation litigation that will be required. Essentially all of the 

strategies discussed earlier in the section on Virginia Congressional will apply to both the 

legislative and congressional maps in Mississippi. 


Kentucky 
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it is likely that the Kentucky Hoixse and Senate which are controlled by optwsite parties will 

a 2 ree to exchange maps for their resoecth e chambers. It is possible the congressional mao uiav 

be able to be compromised as it was iii the last cycle. However it is possible we coiUd face 

deadlock litigation next year in Kentucky. Even if tliat is not the case if the Kentucky House 

which is controlled by the Democrats passes a liiah deviation redistrictine scheme similar to the 

one which they passed in tlie last cycle we should consider if fiindiag is available filing a Larios ^ Formatted: Font: italic 
action against the hotise map. We had intended to file stich suit at the end of the last redistrictine 

cycle but did not do so for lack of fimds. Similarly if Arkansas o F o dHc^as produced 

a high deviation map similar to tlie one which they passed the h 2 ht last cycle we should also 

examine the possibility of a fnnnx action there as well _ '"Formatted: Font: Italic 


Wliat about N e w York w e n ee d to call D e boiali and n e t th e lat e- ji on th e ‘ jiuunioii th e r e 
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